The Transatlantic Trade and Investment Partnership (TTIP) between the EU and the US will be the most significant of the free trade agreements (FTAs) that the EU and its Member States is contemplating with third states. FTAs generally envisage arbitration as the preferred method for dispute resolution not only between the contracting parties but also between a contracting party and a private investor. Generally, a choice for arbitration entails application of a lex arbitri, which governs the arbitral procedure and provides safeguards ensuring the proper conduct of arbitration proceedings. While the existence and relevance of a lex arbitri is considered self-evident in relation to international commercial arbitration, there is not a similar understanding when it comes to inter-state arbitration or arbitration between states and private parties, i.e. mixed arbitration. This paper posits that inter-state arbitrations are generally subject to public international law, since the adjudicative and the prescriptive jurisdiction of host states are limited by general rules of customary international law. Further, this paper posits that mixed arbitrations, which are not governed by a stand-alone system (such as ICSID or arguably the Iran-U.S. C.T.), nowadays appear to be governed by national arbitration laws. Therefore, if the envisaged mixed arbitration system in the TTIP and other FTAs is to function as a stand-alone regime, independently from national arbitration laws and without interference from national courts, specific regulations in these treaties will be necessary.
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This partnership aims to remove trade barriers between the contracting states and seeks to facilitate private investment by providing investment protection. The TTIP will be the most significant of all Free Trade Agreements (FTAs) which the EU and its Member States have negotiated over the last few years, such as the FTAs with South Korea and Singapore, 2 and is currently negotiating with other states (such as Canada, China, and Japan). The FTAs negotiated by the EU so far also provide for dispute settlement clauses. The EU/South Korea FTA provides for arbitration as one of the methods of dispute settlement between the Contracting Parties (Article 14 and Annex 14B and C) and so do the draft EU/Singapore FTA (Article 15 and Annex 15A and B) and the envisaged Comprehensive Economic and Trade Agreement (CETA) between the EU and Canada. Further, the EU/Singapore FTA (future Article 9) and the CETA also envisage arbitration as one of the methods of dispute settlement between investors and states. 4 1 Please note that the research for this article was concluded in May 2014. Therefore, the article does not reflect the discussion to what extent the envisaged TTIP should provide for international arbitration to resolve disputes, in particular between investors and states, which discussion escalated in the course of 2014. See, for example, the European Commission's press release of 13 January 2015 following the publication of the results of an online consultation on investor-state protection and international arbitration between investors and states, which triggered 150,000 replies. According to Malmström, the Commissioner for Trade, the consultation shows there is huge scepticism against this form of dispute resolution. See <europa.eu/rapid/press-release_IP-15-3201_en.htm> (accessed 10 February 2015). 2 FTA between the EU and its Member States, of the one part, and the Republic of Korea, of the other part . The EU and Canada have apparently agreed on clarifications of the key substantive provisions and have agreed to establish 'the most progressive system of investor-state dispute settlement yet agreed in any agreement'. This system is intended to 'ensure that the system is effective and efficient, whilst providing important procedural safeguards which will improve the control of the parties of the interpretation of the agreement and ensure that frivolous cases are discouraged or swiftly dismissed'. See also European Commission, Investment Protection and Investor-to-State Dispute Settlement in EU agreements; Fact Sheet, November 2013 <ec.europa.eu/trade/policy/accessing-markets/investment/> (accessed 5 February 2015).
The choice for arbitration as the preferred method for dispute resolution between the EU, EU Member States, Contracting Parties, and investors appears to be unquestioned, at least when it comes to inter-state disputes. 5 Indeed, over the past 20-30 years, arbitration has become a popular method for dispute resolution, both in interstate and in investor-state disputes. Yet, a choice for arbitration also entails application of a lex arbitri, 6 which is the law that legitimizes or rather 'governs the validity of the arbitral process itself'. 7 The lex arbitri regulates, among other things, the issue to what extent disputing parties may resort to interim measures, to what extent parties may resort to domestic courts for 'supportive measures to assist an arbitration which has run into difficulties' and to what extent courts have 'supervisory jurisdiction over arbitrations'. 8 As such the lex arbitri contains safeguards ensuring the proper conduct of arbitration proceedings.
While the existence and relevance of a lex arbitri are considered self-evident in relation to international commercial arbitration, there does not appear to be a similar understanding when it comes to inter-state arbitrations or arbitrations between a state and a private party, such as an investor, so-called mixed arbitrations. 9 Therefore, this article first seeks to clarify the relevance of the lex arbitri in general (Section 2). Subsequently, this article identifies the applicable lex arbitri in relation to inter-state arbitrations and mixed arbitrations and the scope and relevance of the lex arbitri to such proceedings (Sections 3 and 4), followed by a short conclusion (Section 5). Arbitration between states or investors on the one hand, and international organizations such as the EU on the other, will not be discussed.
THE RELEVANCE OF THE LEX ARBITRI
The relevance of the lex arbitri to arbitral proceedings is best illustrated by reference to its role and application in relation to international commercial arbitration.
International commercial arbitration is generally deemed to be subject to a national law, generally speaking the law of the state in which the arbitration is seated. Dutch arbitration law, for example, which is incorporated in the Dutch Code of Civil Procedure (DCCP), is applicable if the place of arbitration is situated within the Netherlands (section 1073 DCCP). 10 The primacy of the seat as the connecting factor for the application of national arbitration law is based on the 'jurisdictional theory' with respect to arbitration, which 'maintains that arbitration is rooted in the sovereignty of States and their authority to prescribe methods for dispute resolution which may, or must, be adopted within their borders '. 11 By locating the place of arbitration in the territory of a particular state, the parties thus choose to submit themselves to the arbitration legislation of that state. 12 The primacy of the seat for the application of national arbitration law is not, however, a universally accepted rule. Although there is much to be said for according decisive weight to the seat, 13 some authors and some court decisions advocate the notion of delocalized or floating arbitration.
14 Proponents of this view generally rely on the 'contractual' or 'autonomy' theories in relation to arbitration. They argue that arbitration 'should be treated as an autonomous legal institution and not [forced] into inappropriate categories'. 15 For the purposes of the present discussion, it probably suffices to consider that in the vast majority of cases as a matter of practice, if not of principle, it is the arbitration law of the seat that applies in relation to the control and support effected by the courts.
As mentioned above, the lex arbitri legitimizes the arbitration and thus supports and supervises the proceedings. Some of these prescriptive norms are mandatory and their effectuation is therefore exclusively controlled by national courts. Other norms are non-mandatory and may therefore also be contained in arbitration rules, which are incorporated by reference into contracts. In those cases, the effectuation of these norms is not necessarily performed by national courts, but may also be performed by the tribunal, or by third parties, notably arbitral institutions. The function of national 10 The territorial connection between the seat of the arbitration and the application of national arbitration law also underlies the general system of the UNCITRAL Model Law (UML) as evidenced by art 1 UML. 11 Collier and Lowe (n 6) 230, 231. See also Mann (n 5) 161-62. 12 See also Dugan and others who write (in relation to investor-state arbitration): 'The decision to designate a particular country as the place of arbitration may bring with it a choice of lex arbitri, importing to a large degree the mandatory (non-derogable) rules of the forum with regard to the conduct of arbitration, ethical standards for counsel and arbitrators, and other important legal standards.' And subsequently: '[T]he national courts and the law of the legal situs of arbitration control a losing party's attempt to set aside [an] award.' Dugan and others (n 8) 133, 636. 13 One could refer, for example, to the responsibilities imposed on the domestic courts with supervisory roles, who may otherwise be faced with the need to apply a different arbitration law than their own if the seat's law does not apply as a matter of course. 14 See J Paulsson, 'Arbitration Unbound: Award detached from the Law of its Country of Origin ' (1981) 30 ICLQ 358. See also Park (n 6) 24-28. The 2011 revised French arbitration law explicitly recognizes that the jurisdiction of French courts acting in support of the arbitration extends not only to the traditional instances where the parties have selected France as the seat or French law as the law applicable to the procedure or, but also to circumstances in which a party 'is exposed to a risk of denial of justice', s 1505(4) French CCP. See also Collier and Lowe (n 6) 232-35. 15 Collier and Lowe (n 6) 230-31.
courts is therefore to be characterized as supportive rather than as supervising or controlling.
Although the potential role of national courts is multifaceted, modern arbitration laws generally seek to minimize the courts' influence and to give maximum weight to party autonomy. This is well-illustrated by the explicit provision in the Model Law of the United Nations Commission on International Trade Law (UNCITRAL Model Law or UML) that 'no court shall intervene except where so provided in this Law'. 16 The goal and purpose are to aid if and where needed and desired, and to ensure that essential principles of due process are taken into account.
Broadly speaking, four more or less distinct phases can be distinguished when support or control by national courts is required. First, at the stage when a court is approached in contravention of an allegedly valid arbitration agreement, or by contrast, a tribunal is confronted with a defense that there is no valid arbitration agreement. Secondly, assistance may be required in connection with the constitution of the tribunal and the possible replacement or challenge of arbitrators. Thirdly, courts may be requested to issue interim measures, including requests for security. Fourthly, courts may be addressed to review arbitral awards and to aid in the enforcement thereof. 
Review of jurisdiction
First, although most national arbitration acts clarify that in principle tribunals have the right to rule on their own jurisdiction, 18 national courts ultimately control whether parties have validly ousted the jurisdiction of national courts.
19 After all, access to court, or rather 'an independent and impartial tribunal established by law', as laid down in Article 6 of the European Convention on Human Rights (ECHR), for example, is a fundamental right, and national courts must be able to assess whether the parties have indeed waived this right voluntarily and unambiguously. 20 National laws do vary as to when this control can be implemented: only at the end of the arbitral proceedings or (also) before or during the proceedings. 21 Obviously, the former system gives greater freedom to arbitrators. has not yet been vested to hear the dispute and if the arbitration agreement is manifestly void or manifestly not applicable'). Consequently, when no arbitral tribunal has been constituted yet, the courts will be entitled to rule on the dispute only where a prima facie examination of the arbitration agreement 2.2 Constitution of the tribunal Second, assistance of a national court may be required in relation to the constitution of an arbitral tribunal. National courts may come to the aid of the parties in securing the appointment of the tribunal or members thereof, notably where one of the parties fails to cooperate.
22 This is especially important where the parties have not selected a set of arbitration rules or an appointing authority that can perform this task. The corollary of this task is the ability to review the appointment of an arbitrator, in the form of challenge or removal proceedings. 23 Appointing a (missing) arbitrator is clearly a constructive and supportive task, but goes beyond the mere assistance of the parties. The constitution of a tribunal is an important safeguard to a proper arbitral procedure. To this effect, although the precise formulation of the standard varies, rules and laws provide that arbitrators should be independent and impartial. 24 In addition, whereas party autonomy requires that contractual requirements concerning the qualifications of the arbitrators are respected, the result may not be that one of the parties is in a privileged position in appointing arbitrators. 25 These requirements form the basis of the review by institutions and/or courts in the context of challenge proceedings. Concerns-legitimate or otherwise-about appointed arbitrators may also be the prelude to a possible request for setting aside at the end of the arbitral proceedings on the basis that the tribunal was not constituted in accordance with the applicable rules, or even in violation of rules of public policy.
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Challenges are-to some extent unfortunately-an important feature of arbitration. In addition to being a fundamental issue, instituting a challenge may significantly impact the arbitration's time schedule and thus form a potential instrument for abuse. Although the number of decisions in the public domain is limited, challenges appear to occur with increasing frequency. The broad nature of the typical challenge grounds also means that it is difficult precisely to predict the outcome of a challenge request. This uncertainty is increased where institutions and courts have parallel jurisdiction over challenge requests, and may not apply the same standards. 27 establishes that such agreement is manifestly void or manifestly not applicable. When an arbitral tribunal has been constituted, the courts shall automatically defer the dispute to the tribunal, without prejudice to the parties' right to seek a review of the award at the end of the arbitral process. In Germany, however, whereas a similar rule applies once a tribunal has been appointed, the parties may actively procure a court decision to determine whether there is a valid arbitration agreement in the first place, see s 1032(2) German CCP ('Prior to the constitution of the arbitral tribunal, an application may be made to the court to determine whether or not arbitration is admissible'). 28 Before the tribunal is constituted and in appropriate circumstances thereafter, a party may also request a court to issue such measures (Article 28(2)).
29 National law will typically accommodate such a system by confirming that national courts may have jurisdiction to issue interim relief, and specify the conditions. 30 Enforcement of tribunal ordered measures may become an issue for the courts, but that presupposes that the tribunal has ordered a binding decision, presumably laid down in an award not a mere order.
Review of the award
Fourth, courts may play a dual controlling role at the end of the procedure. Whereas the losing party may seek the setting aside of the award, the winning party may seek court assistance in enforcing the award. The grounds for setting aside and refusal of enforcement are limited, and can be similar to each other. Typically, grounds for setting aside include review of the tribunal's jurisdiction, review of the appointment process, scope of the tribunal's mandate, due process and other issues of public policy. 31 Sometimes other grounds may play a role, such as whether reasons have been provided. 32 The grounds for review of enforcement tend to be similar to the grounds for setting aside an award and are laid down in Article V of the 1958 New York Convention on Recognition and Enforcement of Foreign Arbitral Awards.
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The four areas addressed above are the main areas of interface between arbitration and the courts in so far as international commercial arbitration is concerned. 36 it is arguable that in the 19th and in the 20th century, 'an international common law [has developed] upon which states may safely rely when they submit their disputes to arbitration'. 37 According to Carlston, these rules include, among other things, the obligation that 'the tribunal will observe the minimum procedural standards observed by courts of law generally, and that the judgment of the tribunal will be confined to the controversy submitted to it and will respect the law imposed upon the tribunal'. 42 The precise demarcation of which provisions constitute customary international law, and which do not, is not straightforward.
Support and supervision relating to inter-state arbitrations
Although inter-state arbitrations are governed by rules of public international law (and as such by a lex arbitri), there is no general institutional framework which could provide support or which supervises the proceedings as in the case of international commercial arbitration. As a consequence of their sovereignty, states cannot be subjected to the jurisdiction of international courts or institutions, unless they have explicitly recognized the jurisdiction of such body. In the 1920s and 1930s, the general lack of supervision over inter-state arbitrations was recognized as a deficiency of inter-state arbitrations. 44 In order to remedy this defect, when the ILC was considering the law relating to international arbitration in the 1950s, it envisaged that the ICJ would have a supervisory (and sometimes supportive) role in various phases of the proceedings similar to the role of national courts under national arbitration laws. A supervisory role of the ICJ would 'safeguard the effectiveness of the undertakings voluntarily undertaken'. 45 discussed above, the ILC's original proposals for a convention on arbitral procedure, which provided for compulsory default jurisdiction of the ICJ, 46 was met with severe criticism from states. The proposals supposedly reflected the ILC's desire to develop international law rather than codify custom and they would distort traditional arbitration practice, making it into a quasi-compulsory jurisdiction procedure, instead of preserving its classical diplomatic character, in which it admittedly produces a legally binding, but final, solution, while leaving Governments considerable freedom as regards the conduct and even the outcome of the procedure, both wholly dependent on the form of the compromis.
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Indeed, the absence of any supervision by a court was in fact regarded as one of the attractive features of arbitration. 48 The lack of a supportive or supervisory institutional framework in relation to inter-state arbitrations may frustrate arbitral proceedings, however, despite the fact that 'an agreement to arbitrate involves in substance an international obligation equivalent to a treaty obligation'. 49 In order to illustrate the complications generally discussed above, the four phases in arbitral proceedings identified earlier will be reviewed in turn from the perspective of inter-state arbitration.
3.2.2.1 Review of jurisdiction. The first phase of potential interface relates to the possible review of jurisdiction of the tribunal. Similar to international commercial arbitrations, it appears to be generally accepted that an inter-state arbitral tribunal is competent to decide on its own jurisdiction. Such competence even appears to qualify as a general principle of arbitral procedure as reflected in the arbitral rules contained in the 1907 Hague Convention (Article 73) and the 1958 Model Rules (Article 9). 50 Failure to follow the terms of an arbitration agreement qualifies as excess of powers, which may lead to nullity of the ensuing arbitral award, as will be further discussed below. Public international law does not distinguish between 'lack of jurisdiction (incompétence) and excess of jurisdiction (excès de pouvoir)' as is sometimes made under national law.
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If the parties have not consented to the jurisdiction of a supervisory court or other third party, then any dispute in relation to the jurisdiction of the tribunal must be resolved by the general means of (judicial) dispute settlement that are available to states. Similarly, disputes may arise when the tribunal has already been established, for example, when a member of the tribunal is challenged by one of the parties for lack of independence and impartiality. 53 The right to challenge an arbitrator arguably qualifies as a general principle of arbitral procedure, the denial of which 'will clearly lead to the nullity of any ensuing award'. 54 Both the 1958 Model Rules and the PCA Optional Rules specifically provide for a legal and institutional framework to deal with challenges of arbitrators. Article 6 Model Rules provides that challenges may only relate to facts that have occurred after the constitution of the 51 A/CN.4/35; Memorandum on Arbitral Procedure, prepared by the Secretariat, para 56, with references to literature and case law in paras 57-58a (stating that 'The question is simply whether, under the terms of the agreement, the tribunal had authority to take the action, or to make the decision, which is in question.'). 52 Art 45 provides that if the disputing parties must select 'a third Power' by 'common accord' who then should choose the Umpire. If the disputing parties cannot agree on the selection of this 'third Power', art 45 of the Hague Convention provides that each party then selects a different state, after which these two states choose an Umpire. If these two states cannot come to an agreement within 2 months' time, each of these state then presents two candidates taken from the list of arbitrators (under specific conditions), and the drawing of lots ultimately 'determines which of the candidates thus presented shall be Umpire'. tribunal (except when there is a case of fraud or justifiable ignorance) and may involve the ICJ under certain circumstances. Articles 9-12 PCA Optional Rules prescribe that an arbitrator may be challenged 'if circumstances exist that give rise to justifiable doubts as to the arbitrator's impartiality or independence' while the ultimate decision on the challenge will be made by the designated appointing authority.
In the absence of a legal or institutional framework, a tribunal will have to improvise and establish how to deal with a challenge of an arbitrator and which legal framework it should use. This became evident in a recent procedure between the Republic of Mauritius and the United Kingdom under Annex VII UNCLOS. 55 Since Annex VII does not regulate the challenging of an arbitrator, the tribunal proposed that the decision on challenge would be made by a majority vote of the other members of the tribunal, with a casting vote of the President, which was accepted by the parties. 56 Subsequently, the tribunal ruled that the applicable (substantive) legal framework for deciding on the challenge was formed by the applicable rules on appointment of arbitrators, prescribing that arbitrators must enjoy 'the highest reputation for fairness, competence and integrity' (Article 2 Annex VII UNCLOS), 'supplemented by the law and practice of international courts and tribunals in inter-State cases'. 57 The Tribunal ultimately concluded that there were no 'justifiable grounds for doubting the independence and impartiality of that arbitrator in a particular case'. A recent Order from the ICJ, however, suggests that states parties involved in arbitral proceedings may also seize a third judicial entity for interim or provisional measures after the tribunal has been established. On 17 December 2013, TimorLeste initiated legal proceedings against Australia before the ICJ and submitted a request for the indication of provisional measures in accordance with the ICJ's Statute and its Rules of Court. The dispute concerned the seizure and detention of documents and data from Timor-Leste by Australia earlier that month. These documents were taken from the premises of one of Timor-Leste's legal advisers in relation to a pending arbitration between Timor-Leste and Australia, which is administered by the PCA.
Australia argued that Timor-Leste's requests should be rejected, among other reasons because the tribunal had the express right to exercise the power to grant provisional measures based on its rules of procedure (which are based on the PCA Optional Rules) and the tribunal would be the more appropriate forum for dealing with Timor-Leste's request. 60 By Order of 28 January 2014, however, the ICJ rejected Australia's submissions and claim to stay the proceedings, because it considered 'the dispute before it [between Timor-Leste and Australia] . . . sufficiently distinct from the dispute being adjudicated upon by the Arbitral Tribunal [in the Timor Sea Treaty Arbitration]'. 61 It subsequently proceeded with the procedure and granted a number of measures on 3 March 2014, after deciding that the ICJ had prima facie jurisdiction to hear this dispute on the merits. Article 35 Model Rules provide that a party may challenge the validity of an award on the following grounds: a. That the tribunal has exceeded its powers; b. That there was corruption on the part of a member of the tribunal; c. That there has been a failure to state the reasons for the award or a serious departure from a fundamental rule of procedure; d. That the undertaking to arbitrate or the compromis is a nullity.
These four grounds are similar to the grounds included in Article 27 of the 1875 Hague rules for international arbitration of the Institut de Droit International, 66 and reflect customary international law according to the ILC. 67 These four grounds bear a resemblance to the grounds which may be invoked by private parties in order to prevent recognition or enforcement of an arbitral award following international commercial arbitration proceedings as laid down in Article V of the 1958 New York Convention. The lack of coordination between the Model Rules and the New York Convention, which was drafted by another UN organ (the Committee on the Enforcement of International Arbitral Awards, which was established by the UN Economic and Social Council (ECOSOC)) at the same time, is striking though. Although the Model Rules focus on inter-state arbitrations and the New York Convention regulates the recognition and enforcement of foreign arbitral awards between private persons, the ILC did not exclude that the Model Rules could be used in arbitrations between non-state parties. Indeed, according to the ILC, the Model Rules could also be used in arbitrations between states and international organizations, in arbitrations between international organizations, and to a certain extent, to mixed arbitrations involving private entities.
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While customary international law thus entitles states parties to arbitral proceedings to challenge the validity of an arbitral award, and while there appears to be consensus as to the grounds for such challenge, the effectuation of such right before an international court or tribunal will depend on the explicit consent of the parties involved. In practice, this means that 'the declaration in effect becomes a justification for that state's refusal to comply with the award'. 69 It is for that reason that the ILC 70 any dispute with respect to the validity of an arbitral award must be solved by the general methods of (judicial) dispute settlement that are available to them. Indeed, states may regard their dispute on the validity of an award as a new and separate dispute and may choose to submit this dispute to a new arbitration tribunal. This approach was not uncommon at the beginning of the 20th century. As a matter of fact, the very first award of an arbitral tribunal established under the auspices of the PCA in 1902 related to the character of an arbitral award rendered between the US and Mexico in 1875 (the Pious Fund of the Californias case). 71 And in 1910, an arbitral tribunal administered by the PCA, rendered an award on the validity and annulment of arbitral awards in a dispute between the US and Venezuela (Orinoco Steamship Company case). 72 Similarly, states may choose to submit a dispute as the validity of an arbitral award to the ICJ (so independently of the Model Rules), which indeed happened twice in the Court's existence. In 1957, Honduras and Nicaragua agreed to submit their dispute concerning the validity of an award rendered by the King of Spain in 1906 to the ICJ. 73 And in 1989, Guinea-Bissau instituted proceedings before the ICJ against Senegal in relation to a dispute concerning the validity of an arbitral award delivered by a tribunal earlier that year. 74 In this case, the Court's jurisdiction was not based on an ad hoc agreement but on the on the acceptance by both states of the 70 UNCLOS, for example, provides for a limited role of the (the President of) the ITLOS in relation to arbitration proceedings conducted under Annex VII of the Convention. Further, a number of multilateral treaties provide for some form of supervision, for example by providing that a new arbitral tribunal must be established in case of a dispute between parties in relation to the interpretation or execution of an arbitral award and the tribunal which rendered the award cannot decide on such dispute (see art 32 (10) According to the Court, the arbitral award was not null and void, as claimed by Guinea-Bissau, for alleged failure to decide (as excès de pouvoir) or insufficient reasoning.
compulsory jurisdiction of the Court pursuant to Article 36(2) of the ICJ Statute, as discussed above.
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If parties do not submit a dispute on the validity of an arbitral award to a new arbitral tribunal or to the ICJ, such disputes may remain unresolved.
76 Such was the case, for example, when Argentina declared an arbitral award rendered by an arbitral tribunal in a case concerning a dispute between Argentina and Chile with respect to the delimitation of the Beagle Channel and sovereignty over a number of islands, null and void. 77 The dispute was only solved after mediation of the Pope and further diplomatic negotiations.
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3.3 Inter-state arbitration and national law As discussed above, inter-state proceedings are governed by public international law as a matter of principle. The applicable lex arbitri to inter-state arbitral proceedings must be found in any applicable treaty and/or customary international law. It is generally presumed that as a corollary thereof, inter-state arbitral proceedings are not subject to any national law or national courts. 79 Strictly speaking, however, the fact that inter-state arbitrations are anchored in public international law as such does not necessarily preclude that inter-state arbitrations are subject to the jurisdiction of a national state, ie the jurisdiction of the host state. After all, as set out in Section 2, the jurisdictional theory is based on the notion that arbitration is rooted in the sovereignty of States and their authority to prescribe methods for dispute resolution in such State. In theory therefore, the seat of an arbitral tribunal on the territory of a national state-irrespective of the identity of the parties to the proceedings-could trigger the applicability of that state's national arbitration law. 80 As will be explained below, however, that is arguably not the case. The basis for the inapplicability of national arbitration law must be found in general rules of international law and not in the mere presumption that inter-state arbitration is subject to public international law.
The applicability of national arbitration legislation to inter-state arbitration proceedings was raised in the above-mentioned Annex VII UNCLOS arbitral proceedings between Mauritius and the United Kingdom. Mauritius argued, inter alia, that if the arbitration were to proceed with the challenged arbitrator, 'the tribunal would be at serious risk of being annulled by a court in the Netherlands'. 81 The Tribunal observed, however, that 'the Tribunal does not consider that there is any basis under [UNCLOS] for the application of the Netherlands Arbitration Act or the jurisdiction of the Dutch courts in these proceedings'.
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Although the Tribunal's decision is in conformity with the general presumption that inter-state arbitral proceedings are not subject to national arbitration legislation, the presumed non-applicability of the arbitration laws of the Netherlands as included in the Dutch Code of Civil Procedure cannot follow from the silence of UNCLOS on the matter. After all, the jurisdiction of the Dutch courts and the scope of Dutch law follow, as a matter of principle, from the territorial sovereignty of the Kingdom of the Netherlands. Sovereignty of a state entails full jurisdiction over its territory, ie full legislative (or prescriptive) jurisdiction, enforcement jurisdiction and adjudicative jurisdiction, 83 and restrictions upon the independence or sovereignty of states may not be presumed. 84 Therefore, if two states choose to seat their arbitration in a foreign state, they are, irrespective of the contents of their arbitration agreement, 85 exposed to the jurisdiction of that foreign state.
The jurisdiction of a host state is not unlimited, however. Although states have a wide margin of discretion to make and enforce legislation in their own territories, including the right of states to claim adjudicative jurisdiction in civil cases, 86 the jurisdiction of states is limited by rules of public international law. First, the adjudicative . 88 The law of state immunity does not appear to recognize exceptions in relation to inter-state proceedings (see, for example, Articles 10 and 17 UN Immunities Convention). Second, the prescriptive or legislative jurisdiction of states is similarly limited by customary rules of international law. The limits of the prescriptive jurisdiction of states are usually discussed in relation to the extra-territorial scope of legislation, such as with respect to anti-trust legislation, foreign corrupt practices legislation, environmental legislation, and nationality decrees. States have 'a wide measure of discretion' when it comes to 'the application of their laws and the jurisdiction of their courts to persons, property and acts outside their territory'. 89 Only when infringing upon the sovereignty of other states or breaches any other rule of public international law, public international law prohibits the application of a state's legislative jurisdiction. 90 Arguably, however, public international law also limits the scope of a state's legislation, including its arbitration legislation, in relation to acts which occur within its own territory. After all, the principle of sovereignty entails a positive duty, namely 'the obligation to protect within the territory the rights of other States, in particular their right to integrity and inviolability in peace and in war'. 91 On the basis of this obligation, it is arguable that national arbitration legislation cannot apply to interstate arbitrations as a matter of international law and therefore cannot subject interstate arbitrations to the supervisory or supportive jurisdiction of national courts. Inter-state arbitrations would thus have a privileged status under national arbitration law, 92 preempting any discussion on the possible immunities of the parties to the proceedings before a domestic court. After all, if the arbitration legislation of the state in which the proceedings are held does not apply, the courts do not have jurisdiction as a matter of national law and therefore cannot even pronounce on the possible immunities of the parties involved. 93 The inapplicability of national arbitration legislation to inter-state arbitration may be illustrated by a 2005 judgment from the United Kingdom. In Occidental/ Ecuador, the Court of Appeal observed (Lord Justice Mance):
We would agree that it is highly probable that courts could not exercise jurisdiction over an inter-state arbitration under Article VII [of the 1993 Bilateral Investment Treaty between the United States of America and the Republic of Ecuador which provides for arbitration in case of a dispute between the states parties to the treaty in relation to the interpretation or application of the treaty] (because it would not be based on an agreement to arbitrate within the meaning of the Arbitration Act 1996 or of the New York Convention and/or because of s.9(2) of the State Immunity Act 1978). 94 Also, the attempt of the Dutch legislator to enact specific legislation relating to the qualification of certain awards rendered by the Iran-US C.T. (namely awards involving the claims of nationals) appears to imply that inter-state arbitrations (in this case between Iran and the US) as such do not fall under the scope of the Dutch arbitration legislation which was then in force. 95 This legislative proposal, which will be 92 Schermers and Blokker make a clear distinction between privileges and immunities in relation to international organizations: 'We shall use the word "privilege" for all cases in which local legislation is not, or is differently, applicable, and the word "immunity" for the immunity from [adjudicative] jurisdiction (unless indicated otherwise).' According to Schermers and Blokker, there is a 'general rule of international institutional law to the effect that national laws should not be applied to international organizations if they could affect the proper functioning of the organization'. discussed further below, specifically sought to address the status of awards relating to claims from nationals by equating them with arbitral awards in the meaning of Dutch arbitration law. The proposal did not purport to address the status of inter-state disputes, which suggests that inter-state claims could not be equated with arbitral awards under Dutch arbitration law. The inapplicability of national arbitration law to inter-state arbitrations, however, is generally not explicated in the law itself. In light of the above, in the absence of any explicit limitation in the law itself or in the relevant legislative history, a host state could choose to condition consent to host an inter-state arbitral tribunal in its territory 96 and either confirm the default rule of inapplicability of its national arbitration legislation, or alternatively expressly impose and regulate the applicability of certain parts of its legislation. 97 If the consent serves to confirm the default position of non-applicability of national law, the express confirmation merely serves to clarify; if the consent seeks to deviate from the default position, and seeks to bestow jurisdiction on national courts, express consent is essential. Such consent could be expressed by means of a trilateral agreement between the host state and the states that are parties to the proceedings or the host state could express its consent unilaterally by adopting ad hoc legislation excluding or providing for jurisdiction of its courts.
Conclusion
It follows from the previous discussion that inter-state arbitration is subject to public international law. This is supported by practice of international arbitral tribunals and the ICJ involving disputes on the validity of arbitral awards as discussed in Section 3.2. Furthermore, general rules of customary international law limit the adjudicative jurisdiction of a state hosting an inter-state arbitration tribunal and arguably the prescriptive jurisdiction of that state. This means that an inter-state arbitration can only be subjected to the national courts of the host state or its national arbitration legislation, if the host state and the disputing parties explicitly agree thereto.
MIXED ARBITRATION

Introduction
While it can thus be said that inter-state arbitrations are exclusively governed by public international law and international commercial arbitrations are governed by national law (generally the law of the seat of arbitration), the emergence of mixed arbitration proceedings, ie proceedings between private parties and states raises the question as to the applicable lex arbitri pertaining to this form of arbitration.
This section first discusses the applicability of public international law as lex arbitri to mixed arbitrations. Secondly, and without seeking to provide an exhaustive overview, this section discusses a number of hybrid regimes which have been designed for mixed arbitrations, with a specific focus on the regime established by the 1965 Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID Convention) and the regime underlying the establishment of the Iran-US C.T. Thirdly, this section discusses the applicability of national arbitration legislation to mixed arbitrations, which are not subject to the hybrid regimes discussed in the previous section.
Mixed arbitration and public international law
In the early years of mixed arbitrations, a number of arbitral tribunals ruled that proceedings between states and private entities could only be governed by rules of public international law and not by the law of the state of its seat. This view was based on the view that the sovereignty of the state party to the proceedings would prevent the application of national arbitration law to such proceedings. In 1958, an arbitral tribunal established pursuant to a concession agreement between Saudi Arabia and Arabian American Oil Company (ARAMCO case) discussed the rules applicable to the arbitration before it discussed the law to be applied to the merits of the dispute. The tribunal ruled:
Although the present arbitration was instituted, not between States, but between a State and a private American corporation, the Arbitration Tribunal is not of the opinion that the law of the country of its seat should be applied to the arbitration. . . . Considering the jurisdictional immunity of foreign States, recognized by international law in a spirit of respect for the essential dignity of sovereign power, the Tribunal is unable to hold that arbitral proceedings to which a sovereign State is a Party could be subject to the law of another State. Any interference by the latter State would constitute an infringement of the prerogatives of the State which is a Party to the arbitration. This would render illusory the award given in such circumstances. For these reasons, the Tribunal finds that the law of Geneva cannot be applied to the present arbitration. . . . By agreeing to fix the seat of the Tribunal in Switzerland, the foreign State which is a Party to the arbitration is not presumed to have surrendered its jurisdictional immunity in case of disputes relating to the implementation of the 'compromis' itself. In such a case, the rules set forth in the Draft Convention on Arbitral Procedure, adopted by the International Law Commission of the United Nations at its fifth session (New York 1955), should be applied by analogy. In considering that the arbitration, as such, is governed by the Law of Nations, the Arbitration Tribunal does not intend to apply this Law to the merits of the dispute, since the law governing the merits is independent of the law governing the arbitration itself. Similarly, in 1977, an arbitral tribunal established pursuant to a deed of concession in relation to a dispute between Texaco Overseas Petroleum Company and the California Asiatic Oil Company on the one hand, and the Libyan Arab Republic on the other hand (TOPCO/CALASIATIC case) specifically discussed 'The Law Governing the Arbitration' (section IIB of the award) and ruled that the arbitration was governed by rules of public international law. First, the tribunal endorsed the arguments used by the arbitral tribunal in the ARAMCO case and considered that these reasons also applied to the case at hand. Further, the tribunal ruled that the presumption that the arbitration was governed by public international was strengthened by the fact that the parties had agreed that the parties 'have recourse, if need be, to the President of the International Court of Justice', which implied 'that it was their intention that this arbitration should come under the aegis of the UN and, therefore that the system of law governing this arbitration should be international law'. Finally, the tribunal observed that the parties had agreed upon rules of procedure for the proceedings, which included the provision that 'the arbitration shall be governed by these Rules of Procedure to the exclusion of the local law'.
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These decisions were made by arbitral tribunals and not by the courts or government of the states which hosted these tribunals. Whereas these decisions do not form state practice, on the non-applicability of national arbitration laws, they are nevertheless informative.
Mixed arbitration and hybrid regimes
Introduction
In view of the special characteristics of arbitrations between private entities and states and the different interests involved, in particular the interest of private parties to be able to enforce an award, stand-alone regimes have been developed under public international law, which rely on national law for particular purposes. As such, these stand-alone regimes qualify as hybrid regimes. This section discusses the regime established pursuant to the 1965 ICSID Convention (Section 4.3.2) as an example of a multilateral hybrid regime, and the regime of the Iran-US C.T., which was established in 1981 as an example of an ad hoc hybrid regime (Section 4.3.3). Other hybrid regimes, such as the regional hybrid regime established pursuant to the North American FTA which entered into force in 1994, will not be discussed. Article 26 of the ICSID Convention provides that consent to arbitration under the Convention excludes any other remedy. This provision serves to confirm the self-contained nature of ICSID proceedings and ensures non-interference with the ICSID process once it has been instituted. 102 The Convention provides for an independent set of rules regarding the constitution of arbitral tribunals, the powers and functions of arbitral tribunals, including the power to recommend provisional measures and review of awards.
Of particular interest for the present discussion is the right of either party to request annulment of an award on the basis of one or more limited grounds provided in Article 52 ICSID Convention. These grounds are largely similar to the grounds which were laid down in Article 35 of the 1958 Model Rules, 103 and similar to the grounds for annulment contained in national arbitration laws and the UML. 104 Article 52 further provides that an ad hoc committee of three persons shall be established which will decide on the requests for annulment. So whereas the ILC's proposal to empower the ICJ to decide on claims relating to the validity of an arbitral award met with strong resistance of the Member States of the UN, as was discussed above, the attribution of jurisdiction to an ad hoc committee to review arbitral awards under Article 52 was accepted without difficulty. Finally, Article 53 ICSID Convention confirms that an award shall not be subject to appeal or any 100 Dugan and others qualify ICSID as a 'self-contained procedural system, which is normally considered a-national, independent of any particular legal situs'. Dugan and others (n 8) 91. case the tribunal has exceeded its powers (art 52 ICSID requires that the tribunal has manifestly exceeded its powers); in case of corruption on the part of a member of the tribunal, departure from a fundamental rule of procedure; and failure to state the reasons on which the award is based. The provisions differ somewhat insofar as the Model Rules refer to the nullity of the agreement to arbitrate and the ICSID Convention to flaws as to the constitution of the tribunal as grounds for review. 104 As was mentioned above, it is interesting to consider that the grounds for annulment were based on the ILC draft system which was intended to apply to public international arbitrations and not modelled on the New York Convention grounds for the refusal of recognition and enforcement of international commercial awards. The NYC dates from 1958 and could have been used as a source of inspiration for the ICSID Convention, the idea for which was conceived in 1961 (Schreuer and others (n 99) ix).
other remedy, for example by national courts, except as provided for in the Convention. The self-contained nature of the ICSID regime does not mean that it is completely detached from national laws or review by national courts. Namely, Article 54 ICSID Convention requires Contracting States to recognize awards as binding and enforce the 'pecuniary obligations imposed' within its territories as if it were a final judgment of a court in that State. Combined with Article 55, which provides that Article 54 does not derogate from any protection of immunity that a state might otherwise rely on, the effect of these provisions is that state courts will have some role in enforcing ICSID Awards, if this becomes necessary, 105 even though it does not allow for an actual review at the enforcement stage such as that provided by the New York Convention.
The ICSID Convention thus qualifies as a hybrid system providing for rules governing mixed arbitration proceedings under public international law but referring to national law for recognition and enforcement of awards.
Iran-US C.T.
A second example of a unique arbitration mechanism is the Iran-US C.T. This The establishment of the Iran-US C.T. in the Netherlands, however, led to confusion as to the extent to which the Tribunal's awards were subject to the jurisdiction of the Netherlands, and in particular should be deemed to be governed by Dutch arbitration law. It appears that neither Iran nor the US had 'fully anticipated or appreciated the possibility of Dutch supervision at the time the Accords were drafted'. 107 When the Netherlands, the US, and Iran failed to regulate the institution of the Tribunal by means of an express headquarters agreement, the Netherlands drafted legislation, a unilateral instrument, to remove any uncertainty (in particular for Dutch courts) as to the qualification of the arbitral proceedings and applicability of Dutch arbitration law. 108 Whereas claims of nationals were considered to be of civil and commercial character and practice showed that in practice both the Tribunal and Iran assumed that Dutch arbitration law was applicable, 109 doubt existed as to the formal legal characterization. After all, the Tribunal was established under public international law and nationals of the US and Iran were obliged to submit their claims before the Iran-US C.T. 110 The Bill's basic position was that 'in so far as civil claims' were concerned (ie the claims of nationals), the Tribunal's awards, would, in view of its seat be subject to Dutch arbitration law and 'thus' enforceable under the New York Convention. 111 However, the Tribunal's awards in these 'civil disputes' would not be fully subjected to Dutch arbitration law, but would be governed by a special, limited regime and by limited review by the Dutch courts. For example, the supervision of Dutch courts was limited to setting aside proceedings on the basis of two grounds only: breach of due process and reasons of public policy, both of which form part of the fundamental principles of the Dutch legal order. 112 These grounds were considered relevant since the Tribunal's work took place within this Dutch legal order. 113 As such, disputes in relation to the constitution of the Tribunal and the challenging of arbitrators were excluded from the supervision of the Dutch courts.
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The reasons expressed for imposing this limited regime were twofold. First, the legislator considered that the applicable UNCITRAL Arbitration Rules had been agreed upon by the US and Iran in an international treaty (the C.S.D.), which prevailed over Dutch (arbitration) law so that this arbitration agreement between the US and Iran could not be equated with an international commercial arbitration agreement. 115 The legislator failed, however, to show that the parties' incorporation of the UNCITRAL Rules indeed sought to replace Dutch law as the lex arbitri. As will be discussed below, and in the absence of such intent, it is difficult to understand why the mere reference to the UNCITRAL Arbitration Rules should be seen to constitute intent to have these Rules apply exclusively. Second, the legislator was of the opinion that the then existing arbitration legislation had not been designed for the category of claims submitted to the jurisdiction of the Iran-US C.T.
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In the end, the draft legislation was aborted while being subject to final review by the Senate in 1984, apparently after Iran had expressed its discontent with the Bill. Although Iran had meanwhile submitted a total of 10 challenges to awards of the Tribunal, and thus apparently recognized the applicability of Dutch law to the proceedings, 117 it reversed its position in 1984 and withdrew all challenges.
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According to Iran, the Bill disregarded the international character of the tribunal, 119 which Iran regarded as an international court, governed by public international law, and established to settle disputes between two states. Further, the Bill would adversely affect Iran's interest and was contrary to public international law since it interfered in a matter between two states.
120
When Iran sought enforcement of an award of the Tribunal in the US in 1987 (Gould v Iran), however, the issue of the character of awards of the Tribunal involving claims of nationals was again subject of discussion. By seeking enforcement of an award of the Tribunal in the US under the New York Convention, Iran effectively recognized the Dutch nationality of the relevant award, which the US pointed out in an amicus brief submitted during the enforcement proceedings. According to the US the awards of the Tribunal appeared to be valid and enforceable under Dutch law and could therefore be considered 'Dutch awards'. The Court of Appeals for the 9th Circuit indeed confirmed in Gould v Iran that Tribunal awards in which nationals were awarded compensation were enforceable under the New York Convention. 122 The decision partly focused on the alleged non-voluntary nature of the arbitrations before the Tribunal, and confirmed the view that the President of the US had the power to conclude arbitration agreements on behalf of his nationals. The Court also confirmed that the Algiers Accords satisfied the 'agreement in writing' standard of the New York Convention 123 and that in any event Gould, in filing its claim and arbitrating it before the Tribunal, had 'ratified' the actions of the US.
Of particular interest is Gould's second defense against enforcement of the award in the US. Gould relied on Article V(1)(e) which provides that enforcement of an arbitral award can be denied if '[t]he award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made'. According to Gould, the Convention thus only applied to arbitral awards made in accordance with the national arbitration law of a State Party to the Convention. Therefore, Gould argued, the Tribunal award against Gould did not fall under the scope of the New York Convention, since the Tribunal award was made under public international law and not under any national law.
The Court of Appeals rejected this argument and considered that Article I, the provision setting out the Convention's scope of applicability does not contain any explicit wording to this effect. In addition, it considered that 'although it is a close question, the fairest reading of Convention itself appears to be that it applies to the enforcement of non-national awards'. 124 Articles I through IV of the Convention do not require the selection of an applicable national law. It is only in the context of the review pursuant to Article V that some standards are set by reference to national law, whereas other safeguards, notably the right to be heard and public policy, remain in place to guard against enforcement of otherwise unfair arbitration awards. This is not entirely satisfactory, because certainly in terms of quantum, the inter-state disputes are significant, if not comparable to the amounts at stake in the claims of nationals. It is in any event an important element of the Tribunal's remit, albeit that in the Gould case, the actual dispute was a claim of a national. It is also questionable whether Tribunal awards can be equated with (other) awards that are not subject to a national law, as the Court did. This then leads to the discussion on court review at the seat. Even if, for reasons based on the structure of the New York Convention, enforcement can be based on the Convention regardless of the nature, this does not answer the question to what extent Tribunal awards are subject to Dutch arbitration legislation. Although the New York Convention recognizes the fundamental safeguards of due process and public policy if enforcement of an arbitral award is sought, as is duly recognized by the Court of Appeals, such safeguards are similarly of fundamental importance at the seat of the tribunal. A more fundamental approach how to embed mixed arbitration in national law therefore remains important.
Mixed arbitration and national law
Despite the emergence of stand-alone regimes under public international law, which rely on national law for particular purposes, a significant number of mixed arbitrations are still conducted outside such regimes. For example, when one of the parties to a Bilateral Investment Treaty (BIT) or investment agreement is not party to the ICSID Convention, and ICSID arbitration is thus not an option or an alternative, the parties to such agreements must provide for other modalities of arbitration. Occasionally, reference is made to arbitration on the basis of the ICC Rules or other arbitration rules. The most common alternative, however, is arbitration on the basis of the UNCITRAL Rules, possibly because it is perceived to be a truly international regime, drafted by (an organ of) the UN and not linked to a particular institution. The UNCITRAL Rules provide for a number of procedural aspects, including rules relating to the appointment of arbitrators.
Although the UNCITRAL Rules appear effective, they do not operate in isolation from national law. Indeed, Article 1(2) UNCITRAL Rules provides that the 'Rules shall govern the arbitration except that where any of these Rules is in conflict with a provision of the law applicable to the arbitration from which the parties cannot derogate, that provision shall prevail'. Further, national courts may play a role in the various interfaces between arbitration proceedings and national courts as were discussed above.
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Apart from the limits imposed by public international law on the scope of a state's arbitration legislation, the applicability of national (arbitration) law first and foremost depends on the choice of the legislator. It appears, however, that legislators are generally silent on the scope of national arbitration legislation. For example, the Dutch legislator did not address the applicability of Dutch arbitration law to mixed arbitration when it drafted the Dutch Arbitration Act of 1986 which is still in force.
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The legislator's silence is especially notable considering that, as was discussed above, just prior to the introduction of the Act in 1986, the legislator had drafted legislation relating to the qualification of awards from Iran-US C.T. relating to national claims and the applicability of Dutch arbitration law to such claims. Further, while investment arbitration had not yet taken off in the way it has more recently, a number of mixed arbitral awards had come out containing conflicting views on the applicability of national arbitration laws to such proceedings. 128 While the arbitral tribunals in the ARAMCO case and the TOPCO/CALASIATIC case ruled that these arbitrations were governed by rules of public international law, as discussed above, an arbitral tribunal in a dispute between British Petroleum (BP) and Libya (BP v Libya case) ruled in 1974 that the proceedings in that case were subject to the law of the seat of the tribunal, namely Danish law. The Tribunal observed:
The Tribunal cannot share the view that the application of municipal procedural law to an international arbitration like the present one would infringe upon such prerogatives as a State party to the proceedings may have by virtue of its sovereign status. Within the limits of international law, the judicial or executive authorities in each jurisdiction do, as a matter both of fact and of law, impose limitations on the sovereign immunity of other States within such jurisdictions. Clearly, in some legal systems the degree of control exercised by the courts over arbitral proceedings is greater than in others, and at times extensive. By providing for arbitration as an exclusive mechanism for resolving contractual disputes, the parties to an agreement, even if one of them is a State, must, however, be presumed to have intended to create an effective remedy. The effectiveness of an arbitral award that lacks nationality-which it may if 126 It appears as if the Dutch legislator overlooked this basic system when proposing the act on the Iran-US C.T.R. in stating that a reference to the UNCITRAL Arbitration Rules reflected the Parties' intent to replace Dutch law. 127 Similarly, the UK Arbitration Act is silent on the scope of the Act in so far as mixed (or for that matter, inter-state disputes are concerned). See, for example, ss 67 and 68 regarding the challenge of awards before the national court, which refer to 'arbitral proceedings' without any qualification or limitation. Please note, however, that according to Delaume, the English Arbitration Act of 1979, which is the predecessor of the current Arbitration Act, and which abolished the 'special case' procedure, 'was enacted for the purpose, among others, of assuring foreign states that, by submitting to arbitration in London, they would no longer have to fear that the submission implied acceptance of the judicial supervisory authority of the English courts'. Delaume (n 119) 689. See also Park (n 6) 38-39. the law of the arbitration is international law-generally is smaller than that of an award founded on the procedural law of a specific legal system and partaking of its nationality. Moreover, even where the arbitrators do, as the Tribunal does in this instance, have full authority to determine the procedural law of the arbitration, the attachment to a developed legal system is both convenient and constructive.
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Despite the absence of legislative guidance in this respect, case law shows that national courts have meanwhile proceeded to accept jurisdiction on the basis of their national arbitration laws and have responded to requests for support or supervision from parties involved in mixed arbitrations. Case law from the Netherlands, for example, shows that Dutch courts qualify investor-state arbitrations as arbitrations in the meaning of Dutch arbitration law. These cases relate to two phases of arbitral proceedings that were discussed above, namely concerning the constitution of the tribunal (the challenging of an arbitrator) and concerning review of the award (setting aside actions). The former took place almost 10 years ago, in two cases involving the same arbitration and the same arbitrator. The latter took place recently in two distinct investment arbitration proceedings in The Hague. The challenge decisions related to an investment arbitration between the Republic of Ghana and a Malaysian telecom company, conducted on the basis of A Bilateral Investment Treaty between Ghana and Malaysia and the UNCITRAL Arbitration Rules, and administered by the PCA. The Republic of Ghana challenged one of the appointed arbitrators on the ground that he had been retained as counsel for the purpose of setting aside a mixed arbitration award against the Kingdom of Morocco. This challenge concerns the issue of so-called issue estoppel, whereby someone is challenged not because of perceived financial or material interest, but because of someone's 'wearing of two hats'. Indeed, if someone acts as arbitrator while also acting as counsel in a different case where a similar legal issue plays a role, his or her neutrality can be questioned. This phenomenon is especially relevant in investment arbitration, because the legal issues in investment arbitration are relatively similar and universal and potential overlap of 'interest' is more likely. In addition, the investor/state dichotomy also entails that decisions and, in the view of some, certain decision-makers can be characterized as pro-state or pro-investor. 130 Such perceived role pattern may further encourage doubts about someone's neutrality and trigger additional challenges.
When both the tribunal and the PCA had rejected Ghana's challenges, Ghana started summary proceedings before the District Court of The Hague and as such effectively 'appealed' the PCA's decision. The District Court of The Hague decided that it would uphold Ghana's challenge unless the arbitrator involved would step down as counsel in the setting aside proceedings against the Kingdom of Morocco within 10 days, 131 which he did. A subsequent challenge before the District Court of the Hague on the basis that the arbitrator involved had been involved in decisions of the tribunal before his stepping down as counsel was rejected.
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The case is noteworthy for various reasons. First, the District Court qualified the arbitration between Ghana and the Malaysian telecom company as an international arbitration in the meaning of Dutch arbitration law and ruled that it had jurisdiction to hear this challenge since the Tribunal was seated in The Hague. Although sovereign immunity could not play a role in these proceedings since it was Ghana which sought a decision from the Dutch court, the applicability of Dutch arbitration law and the jurisdiction of the District Court of The Hague were regarded as self-evident by all parties involved. Secondly, it is noteworthy that the District Court came to a different conclusion on the merits of the challenge request than the PCA, which underlines the significance of a supervisory role of a national court. Thirdly, decision of the District Court was unorthodox since it made its decision conditional on the arbitrator's stepping down as counsel in the parallel proceedings. Although this approach may be seen as creative and has since been followed elsewhere, 133 it is not obvious that it was within the Court's jurisdiction to make such condition since it related to his role in a different procedure.
The second set of cases involved recent requests for setting aside of investment arbitration awards rendered by tribunals having their seat in the Netherlands, namely Republic of Ecuador v Chevron Corporation & Texaco Petroleum Company, 134 and Adria v Republic of Croatia. 135 While it was Ecuador which invoked the Court's supervision in the former case and thus clearly accepted the applicability of the Netherlands' arbitration legislation and the jurisdiction of the courts of the Netherlands, it was Adria which instigated the proceedings against Croatia in the latter proceedings. Croatia, however, proceeded on the merits and did not object to the applicability of Dutch arbitration law as such and the ensuing jurisdiction of the District Court of The Hague. Similar to its above-mentioned 2004 challenge decision, the District Court simply considered in both cases that the parties agreed that the place of arbitration was in the Netherlands and held that therefore the provisions of the Dutch arbitration law were indeed applicable. While the parties in the above-mentioned cases did not object to the involvement of the Dutch courts in their mutual disputes, 136 the involvement of the courts of England was questioned in relation to a request for setting an investment arbitration award in 2005. 137 When Ecuador seized the High Court of Justice in 2004 in order to set aside an award rendered by an arbitral tribunal on the basis of a BIT between the US and Ecuador and the UNCITRAL Arbitration Rules, Occidental Exploration and Production Company argued that the doctrine of non-justiciability prevented the courts of England to hear such dispute. The doctrine of non-justiciability 'establishes a general principle that the Municipal courts of England and Wales do not have the competence to adjudicate upon rights arising out of transactions entered into by independent sovereign states between themselves on the plane of international law '. 138 It is notable that the jurisdiction of the English courts as such was undisputed. Although this case was 'the first time that an arbitration award rendered pursuant to a Bilateral Investment Treaty [had] been brought before the English Courts', 139 the courts of England were deemed to have jurisdiction by virtue of Article 67 of the 1996 Arbitration Act. The High Court held that it was undisputed that the seat of the arbitration was London and since 'Part One of the Arbitration Act 1996, (which includes section 67), [applied] to arbitrations "where the seat of the arbitration is in England and Wales and Northern Ireland" . . . the court [had] jurisdiction to determine Ecuador's challenge to the Award of the Tribunal as to its substantive jurisdiction'. 140 The High Court (Aikens J) observed that Article 67 of the 1996 Arbitration Act provided a sufficient 'foothold' in national law for a ruling to be given on international law and that there was 'nothing in the 1996 Act to say that it is not available in certain circumstances'. 141 Ultimately, the Court decided that the doctrine of nonjusticiability did not prevent it to decide on Ecuador's request. After all, Aikens J argued, 'it would be odd if the English court could not do so, once the Tribunal had chosen London as the seat of the arbitration and had therefore made this procedure subject to Part 1 of the 1996 Act'.
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The Court of Appeal confirmed this decision 143 and in doing so distinguished an (investment) arbitration carried out on the basis of the UNCITRAL Rules from ICSID proceedings. Whereas in the case of ICSID there is no recourse to the English Court under the Arbitration Act of 1996, 144 no such limitation applied in relation to UNCITRAL arbitrations. 145 According to the Court of Appeal, there was no reason 'why any arbitration held pursuant to [an agreement to arbitrate between an investor and a State], or any supervisory role which the court of the place of arbitration may have in relation to any such arbitration, should be categorized as being concern with "transactions between States" so as to invoke the principle of nonjusticiability'. 146 In a recent US Supreme Court decision, BG Group PLC v Argentina, 147 the Court also had the opportunity to consider an investment arbitration award. Whereas this was not the first time the Court was faced with this kind of arbitration, this particular case was significant because it related to the fundamental question of the nature and scope of review of a tribunal's ruling on the validity of an arbitration agreement, and whether the requirement first to submit a dispute to local litigation should be considered a component of the consent to arbitrate or merely constitutes a procedural precondition to arbitration. The difference is relevant because the former requirement justifies a de novo review, whereas the latter is primarily the responsibility of the arbitrators. In answering this question, the Court held that, contrary to the view expressed by the US Government, it did not accept that the matter should be treated differently because the arbitration agreement was contained in a treaty. Rather, it should be treated as a matter of normal contract interpretation, as 'a treaty is contract, though between nations'.
In their dissent, Roberts and Kennedy, on the other hand, emphasized that the consent to arbitration in this case was conditional upon the requirement to initiate court litigation, and that the nature of the obligations a sovereign incurs in agreeing arbitration confirms the significance of this condition, which goes beyond a mere procedural formality. Neither the main opinion of the Court nor the dissent, however, contains a comparable discussion to the 'non-justiciability' discussion as in the UK Court of Appeal decision in Occidental v Ecuador.
Conclusion
It follows from the foregoing that, in order to establish the applicable lex arbitri to mixed arbitrations, one must distinguish between mixed arbitrations conducted within the framework of a stand-alone regime and mixed arbitrations which are conducted outside such regimes. 148 The applicable lex arbitri to the former category is determined by the treaty which underlies such regime, such as the ICSID Convention for ICSID and the Algiers Accords/Claims Settlement Declaration for the Iran-US C.T. These regimes are thus based and governed by rules of public international law but rely on national law for enforcement purposes. As such these regimes are governed by a hybrid regime consisting of both public international law and national law.
The applicable lex arbitri to the latter category, however, is not self-evident.
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On the one hand, some arbitral tribunals have ruled that in view of the sovereignty of the state involved in the arbitration proceedings, such proceedings are governed by rules of public international law. On the other hand, other tribunals have ruled that mixed arbitrations are governed by national arbitration laws. Although both views are based on sound legal arguments, 150 an arbitral tribunal cannot, as a matter of principle, determine the applicability or non-applicability of national arbitrational laws.
The relatively recent judgments of Dutch and English courts, which have been discussed above, appear to be more telling and may be indicative for national courts in other jurisdictions faced with similar disputes. The judgments suggest little reluctance on the part of these courts to qualify mixed arbitrations as arbitrations in the meaning of their respective arbitration acts and thus accept jurisdiction, despite the absence of clear statutory guidance.
Further, it appears that also the Dutch legislator has meanwhile accepted the applicability of Dutch arbitration legislation to investment arbitrations. This follows 148 See also Van Haersolte-van Hof and Hoffman(n 32) 998, 1001-02. 149 Dolzer and Schreuer appear to take the jurisdiction of national courts for granted in non-ICSID arbitrations. In such arbitrations, 'the normal way to challenge an award is through national courts. This is done in the courts of the country in which the tribunal has its seat or by the courts charged with the tasks of enforcing the award.' R Dolzer and C Schreuer, Principles of International Investment Law (2nd edn, OUP, Oxford, 2012)300, 310. 150 See, for example, the discussion of the ARAMCO, TOPCO/CALASIATIC, LIAMCO and BP v Libya cases, and the importance of the 'domestic nature' of the award for enforcement purposes, by Delaume. Delaume (n 119) 688-93. See also the rebuttal of the arguments made in favour of 'localizing the procedural law' (BP v Libya) by Von Mehren and Kourides, both of whom were of counsel to TOPCO in the TOPCO/CALASIATIC case, in which case the tribunal chose to 'internationalize' the arbitration, as was discussed above. They observe that the localization of an award for enforcement purposes has only limited value in view of the difficulties in many states to execute an award against the property of sovereign states. R B von Mehren and P N Kourides, 'International Arbitrations between States and Foreign Private Parties: The Libyan Nationalization Cases' (1981) 75 Am J Int L508-9.
from the legislative process of the revision of the Dutch Arbitration Act. Whereas an explicit provision on the scope of the Act is absent, the Minister of Justice's reply to questions raised in Parliament is unequivocal in confirming that the Act extends to investment arbitration. 151 In view of the above-mentioned cases, this view would confirm existing judicial practice. Still, in light of the above-mentioned developments and in view of the aborted legislation in relation to the Iran-US C.T. legislation, which suggested a more nuanced approach, more explicit guidance would have been appropriate.
CONCLUSION
The practice of international arbitral tribunals and the ICJ confirms that inter-state arbitration is subject to public international law, which effectively constitutes the lex arbitri of inter-state arbitration. General rules of customary international law limit the adjudicative jurisdiction of a state hosting an inter-state arbitration tribunal and arguably the prescriptive jurisdiction of that state. As a corollary, inter-state arbitration can only be subjected to the national courts of the host state or its national arbitration legislation, if the host state and the disputing parties explicitly agree thereto, which appears to be an academic option.
By contrast, the lex arbitri pertaining to mixed arbitration will generally be a national law. Here, a distinction should be made between mixed arbitrations conducted within the framework of a stand-alone regime and mixed arbitrations which are conducted outside such regimes. The former, such as ICSID and the Iran-US C.T., have their own stand-alone systems and are subject to different hybrid regimes consisting of a mixture of public international law and national law.
Although older arbitral case law demonstrates support for the notion that mixed arbitrations are governed by public international law, the more recent view, certainly when it comes to investment arbitration is that mixed arbitrations, which are not governed by a stand-alone system, are governed by national arbitration laws. As such, they are subject to support and supervision by national courts. This follows from case law from the United Kingdom, the Netherlands and the US, and has recently been confirmed explicitly in the Dutch legislative process.
Therefore, if the EU and its contracting parties choose to include an ISDS mechanism in the envisaged TTIP or any other FTA which is currently being negotiated, it will be important for the negotiators to consider the relevance of the lex arbitri. Such arbitrations may very well be subject to national arbitration law and the supervision of national courts as a matter of principle, if the EU and its partners do not establish a stand-alone regime like ICSID or the Iran-US C.T.
From the 'public consultation on modalities for investment protection and ISDS in TTIP', which was released on and opened for the public on 27 March 2014, . In the accompanying 'Consultation notice', the European it appears that the EU indeed aims for a stand-alone regime in the TTIP. This would follow from the EU's objective to establish an appellate mechanism in the TTIP. According to the European Commission, such mechanism will help ensure consistency in the interpretation of TTIP and provide both the government and the investor with the opportunity to appeal against awards and to correct errors. This legal review is an additional check on the work of the arbitrators who have examined the case in the first place. In agreements under negotiation by the EU, the possibility of creating an appellate mechanism in the future is envisaged. However, in TTIP the EU intends to go further and create a bilateral appellate mechanism immediately through the agreement.
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The envisaged mechanism appears to be similar to the appellate mechanism within the framework of the World Trade Organization and is no doubt revolutionary when it comes to investment arbitration. However, the consultation and the reference texts which are included in the consultation document, and which are 'taken from other investment agreements and from the approach developed in the EU-Canada (CETA) negotiations' are silent as to the possibility of challenging (appellate) awards and on the enforcement of awards. Therefore, if the envisaged mixed arbitration system is indeed to function as a stand-alone regime, independent from national arbitration laws and without interference from national courts, more specific regulations in the TTIP and other FTAs will be necessary.
Commission explains that it has decided to consult the public in the EU, '[g]iven the strong public interest in this issue', 'on a possible approach to investment protection and ISDS that contains a series of innovative elements (. . .) that the EU intends to use as the basis for the TTIP negotiations'. The consultation does not only relate to substantive provisions for investment protection but relates to transparency requirements, relationship to domestic courts, codes of conduct for arbitrators, reducing the risk of frivolous claims and interpretation of the agreement. 153 See question 12 of the public consultation.
